RESEARCH COMMISSIONING AGREEMENT

DATED



BETWEEN:-

(1)
FOUNDATION FOR ART & CREATIVE TECHNOLOGY a company limited by guarantee (registration no 02391543) and registered charity no 164262 whose registered office is situate at 88 Wood Street Liverpool L1 4DQ ("FACT") and

(2)




 ("the Artist") and
(3)





 ("the Nominated Technologist")
WHEREAS

(1) FACT has made application and been awarded funding from inter alia NESTA and the Arts Council of England for the purposes of awarding bursaries for research under the "Institute for Technical Exhibition Management" proposal which it is designed to bring together artists and technologists to explore new ideas and/or technology to aid and develop cultural exhibition

(2)
The Artist has agreed to collaborate with the Nominated Technologist to deliver the Commissioned Research and the Nominated Technologist has agreed to execute this Agreement as evidence of its consent and approval to all matters relating to the intellectual property rights in the Commissioned Research.

(3) The Artist agrees to undertake the Commissioned Research and deliver to FACT the Commissioned Research report by the Delivery Date and the Artist grants FACT on a non exclusive basis the Licensed Rights in the Commissioned Research upon the terms and conditions attached which are incorporated in this Commissioning Agreement.  

(4) FACT agrees to pay the Artist the Grant and confirms that subject to the grant of Licensed Rights the copyright in the Commissioned Research shall remain with the Artist. 

(5) The Nominated Technologist agrees to collaborate with the Artist to produce the Commissioned Research upon the terms of this Agreement and to comply with the provisions of clause 4

PARTICULARS

(A)
COMMISSIONED RESEARCH:

Description: 
Research objectives :

(B)
DELIVERY DATE: 

(C) MATERIALS: including all physical components of the Commissioned Research and all (if any) maquettes models preliminary drawings specifications computer readable programmes source codes and plans in whatever media

(D)
LICENSED RIGHTS:
The non exclusive right to use exhibit publish and/or reproduce the Commissioned Research in any and all media including inter alia advertising brochures publicity material film video website or television broadcast in accordance with  the attached terms and conditions 

(E)
 GRANT:
(F) BUDGETED EXPENDITURE:
[(G)
OTHER CONDITIONS:
The Artist and the Nominated Technologist hereby confirm and agree the acceptance of  these terms and conditions which the Artist and the Nominated Technologist has read and understood

SIGNED by (name of manager) 

……………………………………………………..

for and on behalf of FACT

SIGNED by 



……………………………………………………..

The Artist 

SIGNED by or on behalf of
…………………………………………………..

the Nominated Technologist 

TERMS AND CONDITIONS

1 FACT’s undertakings

1.1 FACT shall pay to the Artist the Grant and as appropriate the Budgeted Expenditure on the dates specified in the Particulars subject to the delivery by the Artist to FACT of the Commissioned Research and (as appropriate) the Materials on the Delivery Date and subject to the performance and observance by the Artist of the obligations and warranties on the part of the Artist contained in this Agreement.

1.2 Each payment of the Grant and/or Budgeted Expenditure shall be subject to and conditional on the Artist having shown to the satisfaction of FACT that  he/she has together with the Nominated Technologist made reasonable progress with the performance of its obligations under this Agreement and subject to and conditional upon the Artist submitting to FACT a formal  written request for payment together with all vouchers invoices and receipts which may be required by FACT to evidence Budgeted Expenditure.

1.3 The Grant shall be inclusive of all sums payable by way of equitable remuneration (within the meaning of EC Council Directive 92/100) to the Artist and all other persons in relation to the rental or lending of any works included in the Commissioned Research and/or the Materials and shall be inclusive of expenses incurred by the Artist to enable the Artist to produce or deliver the Commissioned Research and the Materials including without limitation the cost and expense of all transportation porterage duplication and hire of equipment facilities and personnel.

1.4 The obligations of FACT under this Agreement are subject to and conditional on the  Artist having shown to the satisfaction of FACT that the Artist has made reasonable progress with the commissioning of the Commissioned Research and is further conditional on the full and timely performance and observance of the Artist's other obligations  under this Agreement.

1.5 Subject to sub-clause 1.5 FACT acknowledges the Artist's moral right to be identified as the creator of the Commissioned Research in accordance with Section 78 Copyright Designs and Patents Act 1988 on all occasions when the  Commissioned Research  is exhibited published or issued to the public.

1.6 In addition to the  Grant the Artist will be reimbursed the cost and expenses provided for in the Budgeted Expenditure.  

2
Management and Delivery 

2.1 The Artist shall be responsible for managing the Commissioned Research and shall report periodically to FACT on the progress of the Commissioned Research.

2.2 FACT shall appoint a representative to consult from time to time with the Artist and the Nominated Technologist on the progress of the Commissioned Research.  FACT's representative shall have a right exercisable on reasonable notice to attend during normal working hours the place of research for the purpose of observing provided that no term of this Agreement shall be construed as giving FACT or FACT's representative any managerial or supervisory powers over the conduct of the Commissioned Research. For the avoidance of doubt FACT's representative maybe or accompanied by a representative of any funder of FACT who has awarded monies to FACT for the "Institute For Technical Exhibition Management" proposal.

2.3 If in FACT's opinion the Commissioned Research is not making satisfactory progress it may after consulting with the Artist and/or the Nominated Technologist alter the Commissioned Research.

2.4 An alteration shall not be made to the Commissioned Research if:
2.4.1 it would require the Artist and/or the Nominated Technologist to carry out work unrelated to his, her or its capabilities and expertise

2.4.2 it would result in a significant additional cost to the Artist except where FACT agrees to bear that additional cost, or

2.4.3 it would result in Artist and/or the Nominated Technologist breaking an obligation (not inconsistent with this Agreement) to a third party).

2.5
The Artist will notify FACT once the research is completed and unless already agreed a date for delivery of the Commissioned Research report which shall be no later than the date stipulated in the Particulars.
3
Artist’s undertakings

The Artist warrants undertakes and agrees with FACT that:

3.1 The Commissioned Research shall be original to the Artist subject only to the contribution of the Nominated Technologist and shall not have been previously published or exploited and shall not under the laws in force in any part of the world be obscene libellous blasphemous or offensive to religion and shall not infringe any right of copyright design right moral right of privacy right of publicity or personality or any other right whatever of any third party.

3.2 The Artist shall be subject only to the contribution of the Nominated Technologist the sole author of the Commissioned Research and the sole absolute unincumbered legal and beneficial owner of all rights of copyright and other rights.

3.3 The information provided by the Artist in the application for the Grant is true and complete in all respects and will continue to be true and complete as at the date upon which the Commissioned Research shall be delivered to FACT.

3.4
If the Artist (subject as above and to clause 4 of this Agreement) is not the sole author of the Commissioned Research then the Artist undertakes to follow all rights clearance procedures from time to time required by FACT and to obtain irrevocable unconditional waivers of moral rights from all relevant persons and to make full and fair disclosure to FACT of all information correspondence and documentation relating to all rights of copyright and other rights in the Commissioned Research and/or relating to any prior dealings with third parties in respect of any part of the Commissioned Research.

3.5
Unless expressly indicated to the contrary in the Particulars the Licensed Rights granted to FACT in respect of the Commissioned Research shall extend throughout the world for the full period of copyright including all renewals revivals reversions and extensions and may be exercised on any number of occasions in any and all media by any manner or means without any restrictions or limitations by FACT and FACT's assignees or licensees.

3.6 All authors of any copyright works included in the Commissioned Research and/or the Materials or from which the same may directly or indirectly be derived have irrevocably and unconditionally waived all rights which they may now have or which they may in future be entitled to pursuant to the provisions of the Copyright, Designs and Patents Act 1988 Sections 77 80 84 and 85 and any other moral rights legislation now existing or which may in future be enacted in any part of the world.

3.7
The Artist has acquired all rights necessary for the exhibition and promotion of the Commissioned Research in any and all media by any manner or means throughout the world for the full period of copyright protection and paid all fees and payments of whatever nature required to procure full exploitation of the Commissioned Research.

3.8
Other than the Grant  no further sums shall be payable in connection with the use of the Commissioned Research by FACT its assignees or licensees.  

3.9 the Artist shall keep the terms of this Agreement the  Grant and any information relating to FACT strictly confidential and shall not disclose the same to any third parties.

3.10
The Artist undertakes to indemnify FACT and to keep FACT fully and effectively indemnified from and against all actions proceedings claims demands costs (including without prejudice the legal costs of FACT on a solicitor and own client basis) awards and damages however arising directly or indirectly as a result of any breach or non-performance by the Artist of any of the Artist's warranties obligations or undertakings.

3.10 The Artist shall promptly advise FACT of the occurrence of any event or the existence of any condition which will or might adversely affect the Commissioned Research or of any material claims or material proceedings threatened or commenced against the Artist and shall keep FACT regularly informed of the progress of such events claims and/or proceedings and shall immediately notify FACT of any judgement or settlement in respect of the same.

3.10 [The Artist][and/or][The Nominated Technologist] shall own the technical know-how resulting from the Commissioned Research but excluding the Materials which shall become the property of FACT as soon as they become available.

3.11 The Artist shall at the request of FACT provide all information requested and assist in the preparation of any report upon the Commissioned Research for the purposes of FACT's compliance with the terms of any funding for the "Institute for Technical Exhibition Management" proposal.

4. NOMINATED TECHNOLOGIST'S OBLIGATIONS
4.1 The Nominated Technologist undertakes to indemnify FACT in respect of any liability or claim made against FACT which arises in any way from the work carried out by the Nominated Technologist in collaborating the Commissioned Research.

4.2 Copyright in the United Kingdom or abroad in all papers and publications produced by the Nominated Technologist and resulting from the Commissioned Research shall belong to the Artist who hereby grants to the Nominated Technologist a non-exclusive licence to publish the Commissioned Research subject only to the provisions of this Agreement

4.3 The Nominated Technologist hereby agrees and it is a condition of this Agreement that  the Artist will have full right without payment or further permission to the non-exclusive use or authorise the non-exclusive use of in furtherance only of its objects, any copyright, know-how, patent or other intellectual property created by or directly resulting from the Commissioned Research and belonging to the Nominated Technologist or to the Artist and the Nominated Technologist jointly.

4.4 The Nominated Technologist agrees to promptly assist the Artist with the Commissioned Research to enable the Artist to deliver the Commissioned Research on or before the Delivery Date.

5
Termination

This Agreement can be terminated by notice in writing setting out the reasons for such termination in any of the following circumstances:

5.1 If the Artist is in default of any obligation under this Agreement FACT shall give written notice to the Artist who shall first be allowed 21 days to remedy the default.  If the default is not remedied within such period FACT may terminate the Agreement by 7 days notice in writing and the Artist shall not be entitled to receive any further Grant; or

5.2 This Agreement will terminate automatically on the death or incapacity of the Artist whereupon the Artist (or his or her estate) will receive all payments due up to the date of death or incapacity and FACT may if it wishes keep the work in progress and any preliminary designs for the purpose only of completing the Commissioned Research; or 

5.3 If in the reasonable opinion of FACT (having made due inquiry and investigation) the Nominated Technologist has failed to participate in the Commissioned Research 

6
Post Delivery and Mutual Obligations

6.1 The Artist agrees with FACT that the Grant includes obligation on the Artist to participate in discussion about the Commissioned Research upon such times and dates as shall be agreed by the Artist and FACT but in any event as and when FACT reasonably requests including participation in a minimum of three group workshops within a period of twelve months from the Delivery Date.

6.2
The Artist and FACT agree that wherever and whenever the Commissioned Research is (and any addition or derivation of the Commissioned Research or part or parts of it are) exhibited it shall be accompanied by the words:-

"supported by FACT, the Foundation for Art & Creative Technology, UK" . 

In addition, the Artist and FACT agree that wherever such words appear the FACT name and logo and the Arts Council of England name and logo and the NESTA name and logo shall also appear in close proximity to them.

6.3
The Artist agrees with FACT that the Artist will not hold himself/herself out as having authority to pledge or incur the credit of FACT and shall not represent himself/herself as the representative or agent of FACT.

6.4
The Artist shall not without consulting FACT and obtaining FACT’s prior written approval enter into any discussion and’ or agreement for sale, exhibition, display, private loan or public loan of the Commissioned Research or any artwork created directly as a result of the Commissioned Research.

7
Alternative Dispute Resolution 

7.1
If  any party is of the opinion that  another party to this Agreement is in breach of any material condition or obligation pursuant to this Agreement including without prejudice any obligation to pay money such dispute shall be dealt with in accordance with the alternative dispute resolution procedure set out in this clause

7.2 FACT the Artist and the Nominated Technologist undertake that they shall endeavour in good faith to resolve any dispute or claim arising in relation to the Commissioned Research or this Agreement by means of good faith negotiations which will take place between the Artist and a senior executive of FACT who shall have authority to settle the dispute.  If the dispute is not resolved within 14 days from commencement of good faith negotiations the Artist and FACT shall endeavour in good faith to resolve the dispute through an alternative dispute resolution procedure carried out in accordance with the recommendations of the Centre for Dispute Resolution.

7.3  
All negotiations in relation to the matters in dispute shall be strictly confidential and shall be without prejudice to the rights of the Artist the Nominated Technologist and FACT in any future proceedings.  If the parties fail to reach an agreement which finally resolves all matters in dispute within 60 days of having commenced negotiations pursuant to the alternative dispute resolution procedure or if such negotiations fail to take place then either party shall be entitled:

7.3.1  
to refer the matter to a single arbiter acting as an expert agreed upon by the Artist the Nominated Technologist and FACT whose decision shall be final and binding on the parties, or

7.3.2
to seek such legal remedies as may be appropriate

7.3 
The provisions of sub-clause 7.3.1 and 7.3.2 shall not apply in relation to the exercise by FACT of any of its rights in connection with the infringement of the intellectual property rights of third parties by the Artist or any other matter relating to such rights or to any dispute or claim which involves a third party.

8
Miscellaneous

8.1
For the purpose of this Agreement the following phrases shall have the following meaning:

"Copyright" – means the entire copyright including rental and lending rights database rights and design rights subsisting under the laws of the United Kingdom and analogous rights subsisting under the laws of each and every jurisdiction throughout the world.

"Equitable Remuneration" – shall have the meaning ascribed to it in the EC Council Directive 92/100

8.2
Nothing contained in this Agreement shall constitute a partnership or joint venture or contract of employment between FACT the Nominated Technologist and the Artist.

8.3 Words and phrases in this Agreement shall be construed in accordance with the material of the Particulars. 

8.4
The provisions of the Agreement shall be governed by and construed in accordance with the laws of England and Wales whose courts shall be courts of competent jurisdiction.

8.5
This Agreement contains the full and complete understanding between the parties and supersedes all prior arrangements and understandings whether written or oral appertaining to the subject matter of this Agreement and may not be varied except by an instrument in writing signed by all of the parties to this Agreement.

8.6  
The Artist acknowledges that no representations or promises not expressly contained in this Agreement have been made to the Artist by FACT or any of its servants agents employees members or representatives.

8.7  
FACT shall be entitled to assign charge licence or sub-licence the whole of any part of its rights under this Agreement including without limitation all rights in and to the Commissioned Research and in such event all of the representations warranties and covenants on the part of the Artist contained in this Agreement shall ensure for the benefit of any assignee licensee or sub-licensee of FACT.

8.8
No failure or delay on the part of any of the parties to this Agreement relating to the exercise of any right power privilege or remedy provided under this Agreement shall operate as a waiver of such right power privilege or remedy or as a waiver of any proceeding or succeeding breach by the other party to this Agreement nor shall any single or partial exercise of any right power privilege or remedy preclude any other or further exercise of such or any other right power privilege or remedy provided in this Agreement all of which are several and cumulative and are not exclusive of each other or of any other rights or remedies otherwise available to a party at law or in equity.

8.9   The Artist undertakes to do any and all such acts and execute any and all documents in such manner and at such locations as may be required by FACT in its sole discretion in order to protect perfect or enforce any of the rights granted or confirmed to FACT pursuant to this Agreement.

8.10
Any notice given under this Agreement shall be in writing addressed to the other party at the address given above and either party shall notify the other of any change in his her or its address as soon as possible after the change occurs.  The parties agree that where a provision of this Agreement is expressed to be subject to the consent or discretion of either party such consent may be withheld and such discretion exercised entirely at the discretion of the party whose consent or discretion is sought.

8.11
All approvals required pursuant to this Agreement shall be in writing and signed by a duly authorised representative of FACT or the Artist (as appropriate).

8.12
Unless otherwise stated time shall be of the essence for the purpose of performance of the Artist's obligations under this Agreement.

8.13 Any reference in this Agreement to any statute or statutory provision order or regulation shall be construed as including a reference to that statute or statutory provision order or regulation as from time to time amended modified extended or re-enacted whether before or after the date of this Agreement and to all statutory instruments orders regulations and directives modifying or extending the same.

8.14
Unless the context otherwise requires words denoting the singular shall include the plural and vice versa and words denoting any one gender shall include all genders and words denoting persons shall include bodies corporate unincorporated associations and partnerships
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